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2. Other Convergent Traffic

Refusing to concede as a legal matter that we are

obligated to set reciprocal compensation rates for convergent

traffic on the basis of the ILEC's costs, Frontier urges us to

do so on the basis of the CLECs costs, reduced by the monthly

revenues paid by the ISP to the CLEC for incoming traffic.

(The premise of that reduction appears to be that the rates

paid by a customer, including an ISP, are intended to cover

both incoming and outgoing calling. Because an ISP imposes no

costs related to outgoing traffic, the full amount of its

payment defrays the termination costs that reciprocal

compensation is also intended to cover.)

Should we nevertheless continue to use the ILEC's

costs as the basis for reciprocal compensation, Frontier would

set the rate at the ILEC's tandem switching costs (once again

as defined above), on the premise that when a CLEC terminates

traffic to a convergent customer's platform, the CLEC switch

is acting as a tandem: it receives traffic only from other

switches and terminates the traffic using large trunk-side

connections. Frontier regards these as the hallmarks of

tandem, not end-office switching and it sees "no reason for

the Commission to pretend that the CLEC is performing anything

like the widely-distributed and far-flung end-office switching

that the ILEC performs when terminating small volumes of

traffic to the thousands of customers and large service

territories served by most ILEC switches. ,,99

Time Warner's Proposal

cost as a lower rather than a higher figure; it portrays the
higher alternative (analogous to Bell Atlantic-New York's
Meet Point B rate) as "tandem switching plus local
switching." (Frontier's Reply Brief, p. 1. See also Bell
Atlantic-New York's Reply Brief, p. 11, n. 19.)

99 Frontier's Initial Brief, pp. 10-11.
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Time Warner regards the ideal to be a blended rate

negotiated between the two carriers; by its very nature, a

blended rate, which is adjusted downward as the CLEC's network

evolves, fully accounts for that evolution and for traffic

flows. Time Warner suggests that "the fact that a CLEC has

accepted a blended rate provides solid evidence that it has

adequately and responsibly built out its network in support of

its originating traffic and the public switched network."loo

Where a negotiated blended rate does not apply, Time

Warner suggests a framework for dealing with convergent

traffic that takes account of both the CLEC's network

configuration and its traffic ratio. It distinguishes among

CLEC networks on the basis of their points of interconnection

with the ILEC, and, for each level, uses a different traffic

ratio to determine whether the reciprocal compensation rate is

to be at the tandem or at the lower, convergent traffic, rate.

CLECs at Levell, new to a LATA, will have only a

single point of interconnection (POI) and their traffic ratios

will likely be out of balance even if they do not serve

primarily convergent customers. Accordingly, reciprocal

compensation would be at the tandem rate for traffic within a

5:1 ratio; traffic above that ratio would be assumed to be

convergent and the lower, convergent rate would apply. At

Level 2, a CLEC would have three or four points of

interconnection, and compensation for traffic exchanged at

those POI's would be at the end-office rate. For traffic

exchanged at tandems, the tandem rate would apply only where

there was a traffic ratio less than 10:1; in other instances,

the convergent rated would apply. Finally, where the CLEC has

more than five points of interconnection (Level 3), the

convergent rate would apply to traffic delivered at a tandem

only when the traffic ratio exceeded 15:1. Time Warner

suggests that the Level 2 and Level 3 arrangements would apply

100 Time Warner's Initial Brief, p.
omitted) .
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relatively rarely, since in most of those instances the

carriers would have negotiated a blended rate.

Time Warner asserts that its proposal is consistent

with both state and federal law and with our goal of

encouraging competition in the local exchange market. It

reasons that we are free to determine that different proxy

rates may apply to different network configurations, which may

impose different costs. By taking into account traffic ratios

and points of interconnection, Time Warner continues, its

proposal "also promotes investment in facilities-based

networks, which ultimately benefits consumers through

increased real competition. "101 Time Warner stresses that it

uses the traffic ratios not to directly infer information

about traffic termination costs but only as a proxy to

determine the likelihood that convergent traffic exists. It

recognizes the tentative nature of the traffic ratios and

point-of-interconnection trigger points used in its proposal,

and offers to participate in any forum we may wish to convene

to reach consensus on modifications to its proposal.

Finally, Time Warner objects to any proposed

reciprocal compensation rate of zero, noting that carriers

incur real costs when terminating any type of traffic.

In response, Bell Atlantic-New York "applaud[s] Time

Warner's recogni t ion that a problem exists," 102 but says the

proposal does little to alleviate it. In general, Bell

Atlantic-New York believes the deployment of multiple

interconnection points would not affect its showing that

convergent traffic is less costly to deliver; specifically, it

believes the number of interconnection points used by Time

Warner is too low and its traffic exchange ratios too high.

101

102

Time Warner's Initial Brief, p. 17.

Bell Atlantic-New York's Reply Brief, p. 18.
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MCI's Proposal

Although MCI's primary position is to favor

maintenance of the reciprocal compensation status quo, it

suggests that extremely high traffic ratios could be used to

trigger an audit, which would then determine whether the

CLEC's network configuration warranted allowing it to charge

the tandem rate for reciprocal compensation. It suggests that

a traffic imbalance exceeding 100:1 (including all minutes

exchanged, not just local minutes) could trigger such an

audit. 103 MCI notes that this proposal would be consistent

with the FCC's rule that allows a state commission to

determine whether an individual CLEC is entitled to the tandem

rate, taking account of economically relevant considerations-­

primarily the geographic coverage of the CLECs switch. 104 It

would go no further than this, however, in ascribing

significance to traffic ratios.

Time Warner responds that MCI's proposal, like its

own, uses traffic ratios as a trigger. But it believes the

individual audits that would be triggered under MCI's proposal

would create uncertainty and impose administrative burdens,

while failing to facilitate low-cost competitive entry.

103

104

MCI's Initial Brief, p. 5.

47 C.F.R. §51.711.
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CPB's Proposal

CPB reaffirms that reciprocal compensation rates

should be based on TELRIC and should be symmetrical. In its

view, however, they also "should be deaveraged to reflect the

significant differences in the underlying costs of terminating

various types of traffic. ,,105 It cites record evidence l06 that

termination of traffic to ISPs requires at most a single

switch instead of the multiple switches required by tandem

functionality and that, in such instances, tandem rate

elements should not be applicable.

Because of the administrative burdens and costs of

determining the functionality associated with the termination

of costs to each customer or type of customer for each CLEC,

CPB proposes, instead, what it characterizes as "a variant of

the traffic flow imbalance approach proposed by [Bell

Atlantic-New York] and implicit in questions posed by

Staff. ,,107 It suggests that where a carrier I s incoming to

outgoing traffic ratio exceeds some threshold, perhaps 5:1,

reciprocal compensation would not be set on the basis of

tandem functionality unless the carrier could show that it was

providing tandem functionality notwithstanding its traffic

ratio. CPB regards traffic imbalance as a suitable proxy for

identifying tandem functionality because carriers having high

traffic ratios "serve predominantly ISPs and other large

volume customers, instead of a large number of geographically

dispersed customers. Compensation received by such carriers

should not include tandem rate elements. ,,108

An importantly distinguishing feature of CPBs

proposal is that it would not use traffic imbalance to

105

106

107

108

CPB's Initial Brief, p. 17.

Ibid., p. 16, citing Tr. 199-200. See also Tr. 180,
to the effect that CLECs commonly use a single-switch
architecture.

CPB's Initial Brief, p. 18.

Id.
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determine the reciprocal compensation rate until the ILEC's

local market was fully open to competition. Only then, CPB

reasons, will CLECs be able to attract a large volume of

customers, including those who originate call to ISPs; and

only then, therefore, will it be possible to infer the absence

of tandem functionality from the existence of a traffic

imbalance.

CPB urges as well that any new reciprocal

compensation arrangement be preceded by a transition period

sufficient to prevent unnecessary disruption of CLECs'

businesses and avoid penalizing them for having responded to

incentives created by the previous regulatory structure. CPB

suggests that the transition period could be as short as six

months if the new arrangements were delayed until ILEC markets

are fully open to competition; if the change were made before

markets are fully opened, the transition period should last at

least one year. Stressing its unique status as a non-industry

party, CPB maintains its proposal is fair to all concerned-­

CLECs, ILECs, customers originating calls, and customers

receiving them.

As already noted, both AT&T and Bell Atlantic-New

York stress the aspects of their respective positions that CPB

appears to endorse.

DISCUSSION AND CONCLUSIONS

In General

In assessing the significance of the traffic

imbalances that are so much at issue here, one must begin with

the very basic point that reciprocal compensation was chosen

over bill-and-keep in part because some imbalances were seen

as likely. The ILECs' earlier advocacy of reciprocal

compensation over bill-and-keep does not legally estop them

from now urging changes in reciprocal compensation, or even

its total abandonment; but it does suggest at least that the

existence of imbalances should not be seen by them as a

complete surprise. Of course, the imbalances are greater than
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those that were anticipated, clearly producing unexpectedly

large flows of revenues in one direction, and the question is

what, if anything, to do about it.

The parties have presented two related ways of

looking at that question. The first emphasizes the economic

soundness (and legal requirement) that reciprocal compensation

rates be grounded in costs and attempts to determine what, if

anything, the traffic imbalances imply about those costs. The

other point of view looks to the causes of the imbalances and

attempts to assess their virtue: the ILECs accuse the CLECs of

having found a way to game the system, and the CLECs protest

that the ILECs' intransigence about opening mass markets has

left them no choice but to pursue a profitable niche--either

as an end in itself or as a means of gaining the strength

needed to attempt full entry. The second type of analysis is

related to the first; for when all is said and done, changes

in rates can and should be made primarily with an eye to

costs. But it maintains, nonetheless, that these decisions

should take account of the players' motivations.

In this regard, CPB provides useful perspective in

its presentation of the many factors underlying the traffic

imbalances. CLECs have pursued ISP and other convergent

traffic customers for multiple reasons: because reasonable and

honest business plans might suggest doing so; because ILECs

may not have opened mass markets as quickly and effectively as

they might have; and because current reciprocal compensation

arrangements may unintendedly overcompensate carriers that

terminate calls to convergent customers. From the perspective

of this proceeding, however, it is this last factor that is

primary. We have no need to judge motives; and the ILECs'

alacrity in opening markets is under review in other cases.

What we must do here, simply, is to determine whether the

current regulatory regime provides for reciprocal compensation

at rates that fail to properly track costs, thereby skewing

the market by creating unintended, uneconomic incentives to

the pursuit of ISP and other convergent customers as a means
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by which CLECs can draw above-cost revenues from ILECs.

The record as a whole suggests that the costs of

serving a small number of large, convergent customers will

likely be lower than the costs of serving a mass market. This

is not to say that every CLEC with a traffic imbalance has, in

fact, lower costs; much will depend on the configuration of

the CLEC's network and the customers it is designed to serve

(as distinct from those it actually serves at a particular

time). As a general rule, however, large convergent customers

can be served via more efficient, higher capacity facilities,

and those facilities will likely have less idle time. Bell

Atlantic-New York correctly argues that "functional

equivalence" does not require conclusively presuming that the

costs of serving a small number of large customers located

around a geographic area are no less than the costs of serving

the mass market within that geographic area; notwithstanding

AT&T's characterization of the standard as "geographic

equivalence," it remains one of "functional equivalence,"

taking account, as Bell Atlantic-New York suggests, of how the

CLEC "serves" the area and not merely of the area's size.

This is not to say, of course, that each CLEC's

costs must be examined. For good reason, the pertinent costs

are those of the ILEC, unless the CLEC chooses to come in with

a study showing its costs are higher. But if a CLEC's network

is one that is not functionally equivalent to an ILEC's

tandem, the law permits, and economic policy suggests, that

the CLEC not be compensated at tandem rates. And there may be

situations in which a traffic imbalance suggests an absence of

tandem functionality.

In sum, the reciprocal compensation system is not

fundamentally broken, but neither is it operating wholly

satisfactorily. There is need for adjustment short of total

overhaul, and the proposals in this proceeding should be

assessed in that light.

Vertical Features
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Bell Atlantic-New York's vertical features proposal

makes considerable sense in the abstract; if these features

are not used in terminating traffic, their costs should not be

reflected in reciprocal compensation rates. Bell Atlantic­

New York itself recognizes that the costs at issue cannot be

measured until the conclusion of the Second Network Elements

Proceeding and it therefore proposes a placeholder estimate of

30%. But it offers no support for that placeholder, and we

see no basis for accepting it.

Accordingly, the proposal is rejected for now. It

may be considered again at the conclusion of the Second

Network Elements Proceeding, in which the costs associated

with vertical features can be further considered. In

addition, Bell Atlantic-New York may propose, in its

compliance filing in this proceeding, a better supported

placeholder for immediate use in removing the costs of

vertical features from reciprocal compensation rates. Other

parties will be permitted to comment on any such proposal,

and, if the support for the placeholder is persuasive, the

rates will be adjusted accordingly.

Convergent Traffic

As already suggested, a significant traffic

imbalance suggests a preponderance of convergent traffic.

There may be, of course, other reasons for traffic imbalances,

particularly in the case of relatively new CLECs; and the 2:1

traffic ratio proposed by Bell Atlantic-New York is not high

enough to trigger remedial action. Once the ratio reaches

3:1, however, the inference of predominantly convergent

traffic becomes stronger and, in turn, implies, without

demonstrating conclusively, greater efficiency and lower costs

in the termination of traffic. That inference of lower costs

cannot be disregarded if compensation is to be cost-based; at

the same time, it is not conclusive enough to have a

definitive effect on rates.

An inference of this sort can be effectively handled
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by a rebuttable presumption, in a manner similar to that

suggested by CPB. If a carrier's incoming to outgoing traffic

ratio exceeds 3:1 for the most recent three-month period, it

is fair to presume that a substantial portion of its traffic

is convergent, costing less to terminate, and that delivery of

that traffic therefore should be compensated at end-office (in

the Bell Atlantic-New York context, Meet Point A) rather than

tandem (Meet Point B) rates. The end-office rate should apply

to the portion of the traffic that exceeds the stated ratio,

and the tandem rate should continue to apply to the portion of

the traffic below that ratio. (In effect, the compensation

would be at the blended rate characteristic of many

interconnection agreements.)

The CLEC whose compensation is so adjusted will be

permitted, however, to rebut the presumption with a suitable

showing that its network and service are such as to warrant

tandem-rate compensation for all traffic. Most of the factors

to be considered in any such showing would go to the carrier's

overall network design and take account of whether the network

has tandem-like functionality that enables it to send, as well

as receive, traffic. The network design factors to be

considered include, but are not limited to:

the number and capacity of central office switches;

the number of points of interconnection offered to
other local exchange carriers;

the number of collocation cages;

the presence of SONET rings and other types of
transport facilities;

the presence of local distribution facilities such
as coaxial cable and/or unbundled loops.

The presence of some or all of these network

components in substantial quantities would demonstrate that

the carrier in question was investing in a network with

tandem-like functionality, designed to both send and receive
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customer traffic. Multiple interconnection points,

collocation cages, SONET rings and other types of transport

facilities in various combinations are all evidence of a

network being built out to reach a dispersed customer base.

Collocation cages along with the use of unbundled loops are a

clear indication the carrier intends to serve residential and

small business customers. The presence of the network design

features would be more important than actual numbers of

residential and business customers served given the newness of

the competitive local exchange market.

If a carrier subject to the presumption succeeds in

rebutting it, the compensation paid to the carrier will revert

to its previous, higher, level. In addition, the carrier will

be made whole for the difference between the higher and lower

compensation rates for the interval going back to its filing

of its rebuttal presentation. These arrangements should be

set forth in all tariffs that contain reciprocal compensation

provisions.

ISP Traffic

Even if the FCC ISP Ruling affords us the discretion

to adopt either of Bell Atlantic-New York's proposals, we see

no sound reason to treat ISP traffic differently from other

convergent traffic. For one thing, the FCC ISP Ruling is not

the FCC's last word on the subject, and a regulatory regime

based on it might have to be changed yet again before too

long. More substantively, Bell Atlantic-New York has shown no

reason to treat ISP traffic differently from other convergent

traffic, and its specific proposals are similarly

unsupportable. To deny all compensation for ISP termination

would be to unfairly ignore the indisputable fact that CLECs

completing these calls incur costs in doing so; and even if

ISPs in concept resemble interexchange carriers that should

recover their costs through carrier access charges, current

federal law prevents them from doing so. Meanwhile, Bell

Atlantic-New York's direct variable cost proposal, though less
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harsh, is poorly supported. There appears to be no reason to

abandon TELRIC costing in this context, and the rebuttable

presumption regime adopted for convergent traffic in general

can address any legitimate concerns associated with ISP

traffic. At the same time, it would be wrong to exempt ISP

traffic from this remedy to promote Internet access, as the

Attorney General may be suggesting. For all these reasons, no

special reciprocal compensation rates will be set for

Internet-bound traffic; it will be treated the same as other

convergent traffic (~, in accordance with the remedy

adopted under the preceding heading) .

GRIPs

NYSTA's broad concern related to virtual NXX codes

goes beyond the scope of this proceeding and need not be

considered further. Bell Atlantic-New York's more limited

proposal, to require CLECs to establish GRIPs or else

reimburse Bell Atlantic-New York for the cost of hauling

traffic from the virtual NXX to the interconnection point, is

properly within the proceeding, for it bears directly on

reciprocal compensation levels.

On its face, Bell Atlantic-New York makes a good

case for the fairness of its proposal, which is designed to

spare it the cost of, in effect, subsidizing a CLEC's use of

virtual NXXs. The CLECs respond that federal law gives them,

for good pro-competitive reasons, considerable discretion with

regard to selecting points of interconnection and requires the

originating carrier to bear the cost of hauling traffic to the

point of interconnection. But while federal law likely

affords us more discretion here than the CLECs say,l09 there

appears to be no need to superimpose a GRIPs-type remedy on

For example, the FCC has said that "a requesting
carrier that wished a 'technically feasible' but expensive
interconnection would. . be required to bear the cost of
that interconnection, including a reasonable profit."
(Local Competition Order ~199.)
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the convergent traffic remedy already adopted. Any additional

benefits to Bell Atlantic-New York would be relatively minor,

and the unintended effects on access to the Internet from

remote areas could be substantial. The GRIPs proposal

therefore will be rejected, at least for now, though it may be

raised again in the Second Network Elements Proceeding.

Time Warner's Proposal

Time Warner's proposal, though creative, would

require considerably more elaboration and refinement before

its adoption could be considered. (Time Warner itself seems

to recognize as much in its offer to participate in further

forums regarding the proposal.) It appears, however, that

those additional efforts are unnecessary, inasmuch as the

course of action we are taking here adequately deals with the

deficiencies identified in the existing reciprocal

compensation regime. Accordingly, Time Warner's proposal will

not be further pursued at this time.

Implementation

CPB suggests deferring any action until we are

satisfied that local markets have been fully opened to

competition, but there appears to be no need to impose any

such condition on a remedy growing out of an immediate

concern. Bell Atlantic-New York's opening of its market, of

course, is under review in Case 97-C-0271, which provides

adequate oversight of the matter, and Frontier's actions

likewise are being considered in other proceedings.

The need for a transition period, advocated by most

CLECs, also is questionable at best. Carriers have been on

notice at least since this case began that changes might be in

the offing, and those changes can take effect without any

further transition period.

Finally, we emphasize that the decisions reached in

this proceeding do not modify the terms of existing contracts

except to the extent those contracts, by their own terms,
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incorporate or defer to the tariffs affected by the

determinations reached here. Contracts (and parties to them)

being what they are, there may be some disputes about how that

rule is applied, but there is no way we can anticipate all

such disputes or attempt to resolve them in advance. On the

specific issue of ISP traffic, however, as raised in the

exchange between Bell Atlantic-New York and Lightpath, we see

no basis for excluding ISP traffic from reciprocal

compensation pursuant to an existing interconnection agreement

unless the agreement explicitly so provides. Without such an

explicit provision, there is no reason to assume that the

parties intended their agreement to be modified by a

regulatory decision regarding the character of ISP traffic.

The Commission orders:

1. Within 10 days after the date of this opinion

and order, any local exchange carrier whose tariffs contain

provisions related to reciprocal compensation shall file

amendments to those tariffs consistent with this opinion and

order and shall serve a copy of those amendments on each

active party to this proceeding. Such tariff amendments shall

not take effect on a permanent basis until approved by the

Commission; but, except as provided in the next ordering

clause, such amendments shall take effect on a temporary

basis, subject to refund or reparation, not later than 15 days

after the date of this opinion and order. Except as provided

in the next ordering clause, any party wishing to comment on

any compliance filing may do so within 15 days after the date

of the filing, submitting 15 copies of its comments.

2. If New York Telephone Company d/b/a Bell

Atlantic-New York includes in its compliance filing a revised

proposal to remove from reciprocal compensation rates the

costs of vertical switching services, comments on that

proposal will be due not later than 30 days after the date of

the filing. Any party filing such comments should submit 15

copies. No such proposal shall take effect without the

-64-



CASE 99-C-0529
approval of the Commission.

3. For good cause shown pursuant to Public Service

Law §92(2), newspaper publication of the tariff amendments

filed in accordance with this opinion and order is waived.

4. This proceeding is continued.

By The Commission,

(SIGNED)
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110 This list is alphabetized by Short Designation
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Global NAPs, Inc.

Intermedia Communica­
tions, Inc.

GNAPs

Intermedia

X

X

x

X

x

X

X

X

X

X

Internet Communication Internet
LLC

Cablevision Lightpath, Lightpath
Inc.

X

X X X X X

MCI WorldCom, Inc.

Mid-Hudson Communica­
tions, Inc.

MCIW

Mid-Hudson

X

X

X

X

X X

X

X

Northland Networks, Ltd Northland

NYS Telecommunications NYSTA
Association, Inc.

x

x X

PaeTec Communications,
Inc.

RCN Telecom Services,
Inc.

Sprint Communications

PaeTec

RCN

Sprint

X

X

111

X

X X

x

x

X

X

X

111
Responded to request by noting that it neither pays nor receives
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Company L.P.

CASE 99-C-0529 APPENDIX B
PARTIES AND THEIR FILINGS

(an "X" indicates the party submitted the filing in question;
see Endnote for information on joint filings)

PARTY
THRESHOLD INITIAL RESPONSIVE INITIAL REPLY

SHORT DESIGNATION TESTIMONY TESTIMONY TESTIMONY BRIEF BRIEF

Time Warner Telecom,
Inc.

Time Warner X X X X X

Telecommunications TRA
Resellers Association

Warwick Valley Warwick
Telephone Co.

ENDNOTE

X

X

CTSI, Focal, PaeTec, and RCN submitted j oint briefs; they are referred to as "CTSI et al."
e.spire and Intermedia submitted joint briefs; they are referred to as
"e.spire/Intermedia."
Mid-Hudson and Northland submitted a joint brief; they are referred to as "Mid­
Hudson/Northland."

reciprocal compensation in New York inasmuch as it does not yet operate as a
competitive local exchange carrier within the State.
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